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 1.  TIME:  9:00   CASE#: MSC13-00168 
CASE NAME: SRS CONSULTING, INC. VS. TELEDATA TECHNOLOGY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SRS CONSULTING, INC. 
* TENTATIVE RULING: * 
 
Appear. 

  

 2.  TIME:  9:00   CASE#: MSC13-02527 
CASE NAME: STEA VS. JP MORGAN CHASE 
HEARING ON MOTION TO REOPEN DISCOVERY 
FILED BY LOIS L. BRADY 
* TENTATIVE RULING: * 
 
Denied, with the exception of expert depositions. Although there have been periods of stay in 
this case, Omni and Ms. Juras have had ample opportunity to conduct all necessary discovery, 
including the depositions identified in the moving papers, prior to the discovery cutoff in January 
2017. The Trustee in Bankruptcy is not a new party in the case. The party is still Omni, just in a 
different representative capacity. Moreover, the Trustee could have conducted the requested 
discovery in the AP but failed to do so.  
 
In reaching this decision the court has fully considered the factors in CCP § 2024.050, which are 
as follows: 
 
“(1) The necessity and the reasons for the discovery. 
(2) The diligence or lack of diligence of the party seeking the discovery or the hearing of a 
discovery motion, and the reasons that the discovery was not completed or that the discovery 
motion was not heard earlier. 
(3) Any likelihood that permitting the discovery or hearing the discovery motion will prevent the 
case from going to trial on the date set, or otherwise interfere with the trial calendar, or result in 
prejudice to any other party. 
(4) The length of time that has elapsed between any date previously set, and the date presently 
set, for the trial of the action.” 
 
Although it does appear that the requested discovery would be relevant and useful to Omni at 
the upcoming trial, as previously indicated there has been a marked lack of diligence on the part 
of both Omni and the Trustee.  While there is enough time before the trial date is scheduled to 
complete the requested discovery if this was a normal case, the court finds that given the 
contentious nature of these lengthy proceedings it is almost a certainty that there would be 
significant disputes as the requested depositions go forward that would result in motions and 
court involvement that would necessarily result in a delay of the trial date. Although the last trial 
date was nearly 2 years ago, there have been no new developments or changes to the positions 
and claims of the parties that would warrant reopening discovery.   
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 3.  TIME:  9:00   CASE#: MSC15-00863 
CASE NAME: STEWARD VS. PACIFIC SPECIALTY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 
Off-calendar.  See Line 4. 

  

 4.  TIME:  9:00   CASE#: MSC15-00863 
CASE NAME: STEWARD VS. PACIFIC SPECIALTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY PACIFIC SPECIALTY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Defendant Pacific Specialty Insurance Company’s (Pacific’s) motion for summary judgment is 
granted. Pacific shall prepare the order and judgment consistent with this ruling.  
 

I. Background 
 
Plaintiff Lucy Steward owns property at 2434 Shamrock Drive in San Pablo.  She alleges that on 
or about February 28, 2014, heavy rains inundated her roof and then migrated into the interior, 
damaging the framing and her personal property.  Pacific provided plaintiff a policy of insurance 
for the home.  This dispute turns on whether the policy provides coverage for her losses.   
 

II. Motion for Summary Judgment 
 
Plaintiff’s claims are for breach of contract and breach of the covenant of good faith and fair 
dealing.  Pacific moves for summary judgment on the grounds that the undisputed evidence 
shows that the policy excluded her claimed losses.  Pacific’s coverage denials therefore did not 
breach the contract.  Since the bad faith claim depends on that underlying breach, it also fails.   
 

a. Procedural Matters 
 
Plaintiff violates numerous statutes and Rules of Court in her filings.  She did not file her 
opposition brief until six calendar days before the original hearing date of December 6, 2018.  
Her memorandum of points and authorities far exceeds 20 pages, with no table of contents or 
authorities. The Court could reject the opposition outright and adjudicate the motion as 
unopposed.  However, in its discretion, the Court will consider the briefing on its merits.  
 

b. Standards on Summary Judgment 
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“The motion for summary judgment shall be granted if all the papers submitted show that there 

is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.”  (Code of Civil Procedure § 437c, subd. (c).)  A defendant is entitled to summary 

judgment upon a showing “that one or more elements of the cause of action . . . cannot be 

established, or that there is a complete defense to that cause of action.”  (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 849.)  A moving defendant must show evidence that, if 

uncontradicted, would “constitute a preponderance of the evidence that an essential element of 

plaintiff’s case cannot be established ….” (Kids’ Universe v. In2Labs (2002) 95 Cal.App.4th 870, 

879, emphasis added.)  Once the burden shifts, plaintiff must provide substantial evidence 

creating a triable issue of fact; evidence giving rise to only speculation is insufficient.  (Sangster 

v. Paetkau (1998) 68 Cal.App.4th 151, 163.) 

 

c. Ruling on Summary Judgment 
 

i. Pacific meets its initial burden. 
 
Pacific meets its burden to show no triable issue of fact as to coverage.  The policy excludes 
defective construction and dry rot damages.  (UMF 20.)  Its personal property coverage for 
windstorm or hail only applies if the wind “damages the building causing an opening in a roof or 
wall ….” (UMF 21.)  Pacific sufficiently shows that this language excludes plaintiff’s damages.   
 
After the storm, a contractor to whom plaintiff was referred – Louis Cherry – inspected the roof 
and contacted Pacific on plaintiff’s behalf.   He went on the roof during his initial visit and saw no 
lifted shingles. (Undisputed Material Fact [UMF] No. 4 [no response from plaintiff on this fact].)  
Rather, he saw that the construction of the roof allowed water from other roof areas to pond 
above the kitchen and garage. (Id.)  On her Homeowner/Property Loss Report, which plaintiff 
signed under penalty of perjury and which Cherry helped her prepare, plaintiff described the loss 
as “defective construction/installation at addition roof caused a low spot in the roof valley which 
has been causing a long-term roof leak with ensuing damage.”  (UMF 7 [undisputed by plaintiff]; 
see Pacific’s Exh. 3; see also Declaration of Louis Cherry, ¶ 15.) 
 
Pacific’s loss inspector, David Ahmuty, verified these findings, and reported that Cherry also 
“agreed that the Roof(s) were not constructed/installed properly and do not provide proper slope 
or proper drainage.”  (UMF 15, undisputed.)   Using a water hose, Cherry demonstrated for 
Ahmuty how water would pond on the roof, and at that demonstration, interior leaks commenced 
within 30 to 60 seconds.  (UMF 14, undisputed.)  Ahmuty also saw dry rot at the framing and 
subfloor indicating long-term damage. (UMF 14-16, 18, undisputed.)   
 
Cherry ultimately prepared an estimate, and discussions ensued about what proportion of the 
estimate was due to faulty roof construction versus wind-driven rain.  Pacific’s adjuster 
ultimately recommended, and Pacific paid, $9,936.50 for property damages and $3,030 for 
Cherry’s services. After further review and discussion between Ahmuty and Cherry to agree 
upon scope and cost, Pacific’s adjuster ultimately approved an additional $6,543.06, which 
Pacific paid.  (See generally UMF 29-54, all undisputed.)  As to plaintiff’s claim that Pacific 
“reassessed” her claim in December, 2014, plaintiff has produced no evidence of this and 
Pacific never reassessed the claim.  (UMF 56-58, undisputed.)    
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Plaintiff contends that Pacific fails to meet its burden because it offers no declaration from a 
construction expert and relies on hearsay.  This is unpersuasive.  Pacific relies primarily on 
plaintiff’s own sworn statement and the deposition of Cherry himself.  And plaintiff concedes 
many salient facts.  (See, e.g., UMF 14 concerning the water test; UMF 15 concerning Cherry’s 
agreement that the roof did not drain properly; UMF 24 concerning Cherry’s statement that the 
roof may have been leaking for 6 years, all undisputed.)  Perhaps most significantly, plaintiff 
filed no separate objections to any evidence that Pacific offers.  (Cal. Rules of Ct., rule 3.1354.)  
Therefore, plaintiff’s assertions in her memorandum about, for example, Mr. Ahmuty’s lack of 
qualifications or reliance on hearsay statements are not well-taken, especially where she does 
not dispute the related material fact.   
 
On this evidence, Pacific meets its initial burden to show that the cause of the damage was the 
defective roof and the dry rot was a long term condition.  Thus, the policy covered neither 
condition and denial of coverage could not have been in bad faith.  
 

ii. Plaintiff fails to present evidence creating a triable issue as to coverage 
and therefore as to bad faith denial. 

 
The burden shifts to plaintiff to provide evidence creating a triable issue of fact as to coverage 
and a bad faith denial.  Plaintiff fails to do so. 
 
Her primary evidence is a post-deposition declaration of Cherry.  Most significantly, Cherry 
sticks to his conclusion that the roof was defectively constructed.  (Cherry Decl., ¶ 35.)  But he 
opines that it was “historic wind and rain … that caused the rain to come gushing down into Ms. 
Steward’s home.”  (Id., ¶ 36.)   He also rejects the idea that he inspected the roof on February 
26, 2014, because the weather conditions prevented him from staying on the roof for longer 
than about five minutes.  (Id., ¶¶ 28-30.)  But after the storms, he went up on the roof and 
observed lifted or loosened shingles. (Id., ¶ 16.)  
 
On close read, however – and putting aside the evidentiary issues occasioned by a post-
deposition declaration – this declaration is not particularly helpful on the causation question 
presented here: Would water have entered the structure if the roof addition were properly 
constructed?  Cherry avoids that question altogether.  For example, he never opines that the 
wind and rain caused an opening in the roof – e.g., at a loosened or lifted shingle – through 
which water then entered.  Did that occur, or did the wind and rain simply drop water on the 
house, as storms do, which then pooled on the roof and entered the interior?  Ahmuty concludes 
it was the second of these; Cherry does not directly disagree and admits that the roof was 
defective and allowed ponding; and finally, plaintiff does not dispute the salient material fact.  
(Compare UMF 15 [Ahmuty’s conclusions, including relating Cherry’s conclusions that roof has 
defective drainage, undisputed] with Cherry Decl., ¶ 35 [opinion that roof was defectively 
constructed].)   In that second scenario, the wind and rain are not the cause of the damage, 
because they would not have reached the interior but for the defective roof.  Nothing in Cherry’s 
declaration refutes this.  
 
In addition, plaintiff’s coverage and causation analyses are unconvincing because plaintiff does 
not contradict the evidence showing that the cause of loss was the roof defect, not the wind or 
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rain.  First, ensuing loss coverage applies “to the situation where there is a ‘peril,’ i.e., a hazard 
or occurrence which causes a loss or injury separate and independent but resulting from the 
original excluded peril, and this new peril is not an excluded one ….”  (Acme Galvanizing Co. v. 
Fireman's Fund Ins. Co. (1990) 221 Cal.App.3d 170, 179-180, emphasis in original.)  Likewise, 
an efficient proximate causation evaluation only occurs when there are two separate and 
independent perils, each of which could have occurred independent of the other to cause the 
loss.  (De Bruyn v. Superior Court (2008) 158 Cal.App.4th 1213, 1223.)  But here, the evidence 
shows that the primary cause of the water intrusion was the roof defect.  The rain alone could 
not have caused the loss; it needed to exploit the defective roof condition to cause any damage.  
The two are not separate and independent injuries or perils. 
 
Next, the fact that Pacific paid for certain interior damages – payment it now contends was 
incorrect – does not estop it from denying coverage. “Estoppel cannot be used to create 
coverage under an insurance policy where such coverage did not originally exist.” (Miller v. Elite 
Ins. Co. (1980) 100 Cal.App.3d 739, 755.)    
 
Finally, plaintiff offers no substantive evidence to dispute that the dry rot is evidence of long-
term damage.  (See UMF 16-18, undisputed.)   It is thus excluded under the plain language of 
the policy.  Even Cherry’s subsequent declaration does not challenge the point. 
 
In sum, there is no genuine dispute that the roof addition lacked adequate drainage.  There is no 
dispute the ponding water at the roof entered the building below.  There is no evidence the 
water entered from some other location, like a loose shingle, or that the wind created an 
opening in the roof.  There is therefore no triable issue of fact on the point that the defective 
drainage condition of the roof was the cause of the damage.  Nor do parties disagree that the 
dry rot is evidence of long term damage excluded by the policy. The policy does not cover these 
losses, so denial of coverage cannot have been in bad faith.  
 

iii. Pacific’s Objections To Evidence 
 
The Court rules only on those objections it deems material to the motion.  (Code Civ. Proc. 
§437c, subd. (q).)  
 

 Objection No. 6:  Overruled.  Whether conditions on Cherry’s subsequent roof inspection 
were the same as on the date of the storms, and the impact of that on any conclusions, 
goes to weight not admissibility. 

 Objection No. 9:  Sustained as to “looking for a reason to deny the claim.”  Speculation. 

 Objection No. 10:  Overruled.  (Evid. Code § 1220.)   

 Objection No. 11:  Sustained.  Speculation as to the “understanding” of another 
individual. 

 Objection No. 21: Overruled.  The opinion is reasonably based on Cherry’s observation 
and experience, and the remainder of the objection goes to the relative weight the Court 
should give the testimony.   

 Objection No. 26:  Sustained.  Lacks foundation as to how Cherry knows of any 
“agreement” that the storm and wind were the “main cause” of the damages. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/10/19 

 
 

- 6 - 

 5.  TIME:  9:00   CASE#: MSC16-02114 
CASE NAME: TEKFORCE VS. AXXERA 
HEARING ON MOTION FOR RECONSIDERATION OR FOR STAY OF ENFORCEMENT 
FILED BY TEKFORCE CORPORATION 
* TENTATIVE RULING: * 
 
Denied.  No new facts or law support reconsideration.  (Code Civ. Proc. § 1008.)  Likewise, 
there is no basis for a stay. 
 
Plaintiff’s arguments for reconsideration or a stay on enforcement are unavailing.  The Court 
granted relief from default, voiding the default judgment under which the writ of execution arose.  
Thus, the Court ordered the return of levied funds.  Neither the likelihood that plaintiff will 
succeed nor defendants potential inability to pay would allow enforcement of a void judgment 
either directly (by reconsideration) or indirectly (through a stay).  Cases suggesting that a court 
lacks authority to return money paid pursuant to a writ of execution, but which do not involve 
Code of Civil Procedure section 473, subd. (d), are inapposite. (See, e.g., Adir International, 
LLC v. Superior Court (2013) 216 Cal.App.4th 996, 1002 [concerning stay pending appeal of 
judgment, not a void judgment]; California Commerce Bank v. Superior Court (1992) 8 
Cal.App.4th 582, 584 [“in the absence of statutory authority a court cannot … deprive a 
judgment creditor of ownership and use of money collected under a writ of execution”], 
emphasis added.)  Section 473, subd. (d), specifically allows a court to set aside void 
judgments.   
 

  

 6.  TIME:  9:00   CASE#: MSC16-02114 
CASE NAME: TEKFORCE VS. AXXERA 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY AXXERA INC. 
* TENTATIVE RULING: * 
 
Granted.  Defendant shall file and serve the cross-complaint attached to the motion.  The Court 
finds limited prejudice and no bad faith on the part of defendant, who adequately explains the 
change of counsel and intent to originally bring a cross-complaint in March, 2018, with the 
answer.  (See Code Civ. Proc. §426.50 [court “shall grant” leave to file compulsory cross-
complaint if defendant acting in good faith; section “shall be liberally construed to avoid forfeiture 
of causes of action”]; see also Foot's Transfer & Storage Co. v. Superior Court (1980) 114 
Cal.App.3d 897, 903 [issuing mandate to allow filing of cross-complaint where leave sought 16 
months after defendant had answered].)  Dispositive issues, such as statutes of limitation, are 
better resolved through appropriate motions than by denying leave to file the cross-complaint. 
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 7.  TIME:  9:00   CASE#: MSC16-02114 
CASE NAME: TEKFORCE VS. AXXERA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 8.  TIME:  9:00   CASE#: MSC17-00243 
CASE NAME: CORNELL  VS.  ESTATE OF JOHN E. GONZA 
HEARING ON PETITION TO CONFIRM BINDING FEE ARBITRATION AWARD 
FILED BY FRANCES CORNELL 
* TENTATIVE RULING: * 
 
Continued to January 31, 2019 at 9:00 a.m. in Department 33. 

  

 9.  TIME:  9:00   CASE#: MSC17-00983 
CASE NAME: GARCIA VS. NISSAN 
HEARING ON MOTION FOR ATTORNEY FEES PURSUANT TO CIVIL CODE 1794(d) 
FILED BY CESAR A. GARCIA, et al. 
* TENTATIVE RULING: * 
 

Attorneys’ fees under the Song-Beverly Act are determined using the “lodestar” method, 
which simply involves multiplying the number of hours spent by the hourly compensation of each 
attorney to arrive at a base value.  Komarova v. National Credit Acceptance, Inc. (2009) 175 Cal 
App 4th 324.  The hours spent and the rates charged must be reasonable, as determined by the 
standard rates and hours charged to fee-paying clients. 

The Court finds that the hourly rates claimed by each of Plaintiffs’ attorneys and 
paralegals are reasonable given their training and experience, as well as the customary rates 
charged in the Bay Area.  The Court also finds that the hours claimed to have been spent in 
connection with this case are reasonable given the activities involved and the nature of the 
litigation. 

The baseline lodestar figure may be adjusted at the discretion of the trial court after 
taking into consideration a number of factors.  See Serrano v Priest (1977) 20 Cal. 3d at 48, 
listing “(1) the contingent nature of any fee recovery; (2) the results achieved; (3) the extent the 
matter precludes work on other matters; and (4) the importance of the rights vindicated to the 
client and the public” as relevant factors to consider; Kerr v. Screen Actor’s Guild. Inc., 526 F.2d 
67, 69-70 (9th Cir. 1975) “(1) time and labor required; (2) novelty and difficulty of the questions; 
(3) skill required; (4) preclusion of other employment of attorney; (5) customary fee; (6) whether 

http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
http://www.lexis.com/research/buttonTFLink?_m=2783a9d947069e16d9b015e510054bca&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Civ%20Code%20%a7%201788.30%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=16&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b175%20Cal.%20App.%204th%20324%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=3cd8e844a90b4e9169cea57d901cae81
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the fee is fixed or contingent; (7) time limitations imposed by the client or the circumstances; (8) 
the amount involved and the results obtained; (9) the experience and ability of the attorney; (10) 
the ‘undesirability’ of the case; (11) the nature and length of the professional relationship with 
the client; and (12) awards in similar cases.”  

 In considering each of these factors, the ones that stand out to the Court in this 
case are the results received, the “undesirability” of the case, the time and labor required 
and the novelty and difficulty of the questions presented..  The case settled for the 
relatively small amount of $42,500. This type of case is not “undesirable.” The has 
presided over hundreds of Lemon Law cases in 20 years on the bench and virtually every 
one of them has settled resulting in significant payouts to the Plaintiff attorney. The time 
and labor involved in obtaining the results here were not significant. The issues and facts 
presented were not especially novel or difficult. The request for a multiplier is denied. Total 
award is $20,383.50 in fees and $3,795.94 in costs and expenses. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00094 
CASE NAME: LOGAN VS. STEADFAST HILLTOP 
HEARING ON MOTION FOR JUDGMENT ON PLEADINGS 
FILED BY STEADFAST HILLTOP COMMONS LP 
* TENTATIVE RULING: * 
 
Appear. 

  

11.  TIME:  9:00   CASE#: MSC18-00218 
CASE NAME: CMG MORTGAGE  VS.  WEST ONE CAPITAL GROUP 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY WEST ONE CAPITAL GROUP, INC. 
* TENTATIVE RULING: * 
 
Appear. 
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12.  TIME:  9:00   CASE#: MSC18-01413 
CASE NAME: FONG VS. MA 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY JIANMIN MEN 
* TENTATIVE RULING: * 
 
Granted. It is undisputed that Mr. Men has not lived at 3012 Deer Meadow Drive since he 
returned to China in March of 2017.That residence is not his “dwelling” and therefore service 
was improper.  

  

13.  TIME:  9:00   CASE#: MSC18-01413 
CASE NAME: FONG VS. MA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

14.  TIME:  9:00   CASE#: MSC18-01458 
CASE NAME: ROSE VS. HABENER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DIANE LYNN HABENER, et al. 
* TENTATIVE RULING: * 

 

Before the Court is a demurrer (the “Demurrer”) filed by Defendants Diane Lynn Habener 
and Tuffie’s Animal Rescue, Inc. (“Defendants”).  The Demurrer relates to the first amended 
complaint (the “Complaint”) filed by Plaintiffs Daniel Rose and Elizabeth Deloache (“Plaintiffs”).  
The Complaint pleads causes of action for (1) conversion, (2) trespass to chattels, and (3) 
intentional infliction of emotional distress. 

Defendants demur to the intentional infliction of emotional distress cause of action only, 
pursuant to Code of Civil Procedure § 430.10, subdivision (e) and on the grounds that Plaintiffs 
fail to state facts sufficient to constitute a cause of action for intentional infliction of emotional 
distress.  

For the following reasons, the Demurrer is overruled.  Defendants must file their Answer 
by January 17, 2019. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
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“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. 
v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. 
Id. at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

 “The tort of intentional infliction of emotional distress is comprised of three elements: (1) 
extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff suffered severe or 
extreme emotional distress; and (3) the plaintiff’s injuries were actually and proximately caused 
by the defendant’s outrageous conduct.”  (McMahon v. Craig (2009) 176 Cal.App.4th 1502, 
1515 (McMahon).)  The Complaint does allege facts sufficient to state these elements. 

 The Complaint states that its intentional infliction of emotional distress cause of action is 
based upon Defendants’ conduct in “malicious taking of their dog, Toby…by HABENER whom 
[sic] had been previously been convicted of nine counts of animal cruelty,” “lying by stating that 
Toby had ran away from a foster home,” and “continued refusal to return [the dog].”  (Complaint 
at ¶ 25, 26.)  Defendants took possession of Toby after Plaintiff’s neighbor, having found Toby 
away from his home on June 25, 2018, delivered Toby to them on a veterinarian’s advice.  (Id. 
at ¶ 7-9.)  Defendants initially denied knowing Toby’s whereabouts when contacted.  (Id. at 
¶ 11.)  On June 27, 2018, Defendants falsely stated to the Contra Costa County Sheriff’s Office 
that Toby had been given to and run away from a foster home.  (Id. at ¶ 12.)  At some later time, 
pursuant to a deal with the Contra Costa County District Attorney’s Office, Defendants returned 
Toby to Plaintiffs, whereupon Plaintiffs discovered that Toby had lost 19% of his body mass and 
developed a severe tick infestation, both of which required “extensive veterinary care and 
treatment.”  (Ibid.) 

 Generally, conduct will be found actionable as intentional infliction of emotional distress 
where the recitation of the facts to an average member of the community would arouse his 
resentment against the actor and lead him to exclaim “Outrageous!”  (Cochran v. Cochran 
(1998) 65 Cal.App.4th 488, 495.)  However, it is not enough that the conduct be outrageous; it 
must also be conduct directed at the plaintiff, or occur in the presence of a plaintiff of whom the 
defendant is aware.  (Christensen v. Superior Court (1991) 54 Cal.3d 868, 903.) 

 Taking Toby’s condition upon return first, the Complaint does not state facts sufficient to 
show intentional or reckless acts causing the poor health or that any such acts were directed at 
plaintiffs or occurred in their presence.  McMahon is instructive.  In McMahon, the defendant 
veterinarian caused the death of the plaintiff’s dog by prematurely feeding it after surgery and 
failing to provide proper care when it entered critical condition, lied to the plaintiff about his 
actions, and withheld and altered related hospital records.  (McMahon, supra, 176 Cal.App.4th 
at pp. 1507-1508.)  The plaintiff subsequently claimed intentional infliction of emotional distress, 
among other things, but the defendant’s demurrer to that cause of action was sustained and 
then affirmed on appeal.  (Id. at p. 1505.)  As the defendant’s acts of malpractice upon the dog 
were directed at the dog, not the plaintiff, and were not done in the plaintiff’s presence, they 
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could not be intentional infliction of emotional distress.  (Id. at pp. 1510, 1516.)  The Complaint 
fails to identify with specificity what acts of Defendants caused Toby’s poor health.  It is not 
established that any acts causing Toby’s poor health were not merely directed at Toby or were 
done in Plaintiffs’ presence. 

 Defendants’ initial taking of Toby also does not demonstrate intentional infliction of 
emotional distress by the facts pled.  There is no showing that Defendants directed those acts 
towards Plaintiffs or did them in Plaintiff’s presence and taking custody of a dog (where said 
dog’s identification microchip leads to the taker) is not an extreme and outrageous act.  
Defendant Habener’s alleged prior convictions do not change the direction or nature of the acts 
even if the convictions were known to Plaintiffs at the time. 

 The Complaint also fails to state outrageous conduct and dates relevant to “continued 
refusal to return [the dog]” between Defendants’ June 27 contact with the Sheriff’s Office and 
the undated return of Toby.  It thus does not specifically state a cause of action on such basis. 

 However, precedent instructs in Plaintiff’s favor with regard to Defendants’ initial 
statement denying knowledge of Toby’s whereabouts and June 27 statement to the Sheriff’s 
Office.  In Katsaris v. Cook (1986) 180 Cal.App.3d 256, 261-262 the defendant’s agent killed the 
plaintiff’s dogs when they entered the defendant’s ranch and the defendant twice lied to the 
plaintiff about knowing the dogs’ fate, as Defendants here allegedly lied twice about knowing 
Toby’s whereabouts.  That court ruled that a trier of fact should determine whether the 
defendant’s statements created liability.  (Id. at p. 269.)  McMahon’s plaintiff could not survive 
demurrer because the veterinarian’s cover-up there did not cause the plaintiff additional stress 
through fruitless searching, the dog there being already known dead.  (McMahon, supra, 176 
Cal.App.4th at p. 1517.)  Plaintiffs here allege they “traveled extensively throughout the region 
looking for Toby” and “have paid for the production of flyers and other services in search of their 
dog” due to Defendants’ statements, akin to the situation sent to a trier of fact in Katsaris and 
distinguishable from McMahon.  (Complaint at ¶ 14.)  The Complaint here pleads facts sufficient 
to state intentional or reckless extreme and outrageous conduct. 

 The Complaint does sufficiently plead severe or extreme emotional distress.  “[T]he 
requisite emotional distress may consist of any highly unpleasant mental reaction such as fright, 
grief, shame, humiliation, embarrassment, anger, chagrin, disappointment or worry.”  (Fletcher 
v. Western National Life Ins. Co. (1970) 10 Cal.App.3d 376, 397.)  The Complaint pleads 
“depression, anxiety, panic attacks, nightmares, loss of sleep, and worsening of pre-existing 
medical conditions.”  (Complaint at ¶ 26.) 

 The Complaint does sufficiently plead causation.  (Complaint at ¶ 13, 14, 27.) 

 The Demurrer is overruled. 
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15.  TIME:  9:00   CASE#: MSC18-01458 
CASE NAME: ROSE VS. HABENER 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

16.  TIME:  9:00   CASE#: MSC18-01604 
CASE NAME: AREVALO VS. STOLTENBERG 
HEARING ON MOTION FOR LEAVE TO INTERVENE 
FILED BY LIBERTY INSURANCE CORPORATION 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

  

17.  TIME:  9:00   CASE#: MSL18-06515 
CASE NAME: STATE FARM BANK VS. JENSEN 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Appear. 

  

18.  TIME: 10:30   CASE#: MSC18-00975 
CASE NAME: SCHWARTZ VS. ENGEN 
SPECIAL SET HEARING ON: SETTLEMENT CONFERENCE 
SET BY DEPT. 33 
* TENTATIVE RULING: * 
 
Appear. 
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19.  TIME: 10:30   CASE#: MSC18-00975 
CASE NAME: SCHWARTZ VS. ENGEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

 


